FLORIDA’S NEW ELECTIVE SHARE

by STEVEN D. BERES
Board Certified Wills, Trusts & Estates Lawyer

The surviving spouse of a person who dies domiciled in Florida has the right to claim a
portion of the deceased spouse's estate known as the "elective share.” The elective share is an
amount equal to 30% of the elective estate as discussed in further detail below. A spouse may
waive the right to the elective share by a marital agreement entered either before or after marriage.

A new elective share statute will applies to the estates of persons dying on or after October
1, 2001. The prior elective share statute will continue to apply to persons dying before that date.
The new statute allows additional time for making the election to take the elective share,
significantly expands the types of property which are subject to the elective share and provides new
options for satisfying the elective share by transfers in trust.

MAKING THE ELECTION

To be entitled to receive the elective share the surviving spouse must file an election with
the probate court in a timely fashion. Under the prior statute the election ordinarily must be filed
within four months of the first publication of the notice of administration of the estate. The new
statute generally requires that the election must be filed within the earlier of six months of service
of a copy of the notice of administration on the surviving spouse or two years after the date of
death. The new statute also now clearly provides that an election may be withdrawn, subject to
certain time limits.

Once an election has been made, the first step in the process is to determine the amount
of the elective share. The elective share is a right to receive a dollar amount, not a right to any
specific assets of the estate. The second step is to determine the sources from which the elective
share is satisfied.

If an election is made by the surviving spouse, the assets remaining in the estate after
payment of the elective share are distributed as though the surviving spouse had predeceased the
deceased spouse.

AMOUNT OF THE ELECTIVE SHARE

Under the prior statute the elective share is equal to thirty percent (30%) of the fair market
value of the decedent's assets subject to probate, computed after deducting all claims payable from
the estate and all mortgages or liens on assets of the estate. Typically, only assets held in the
decedent's individual name at death will be subject to probate and the elective share. Under the
prior statute the elective share may be avoided by transferring assets to a revocable trust or into
joint names with a non-spouse beneficiary prior to death, since such assets are not owned by the
deceased spouse individually at death and are, therefore, not subject to probate.

Under the new statute, the elective share is equal to thirty percent (30%) of the “elective
estate, " which includes property subject to probate, but in addition includes:
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