ESTATE SETTLEMENT BASICS

by Steven D. Beres
Florida Bar Board Certified Wills, Trusts & Estates Lawyer

The steps necessary to properly settle an estate upon the death of a family member or
friend vary greatly and depend upon the assets in which the deceased person (“decedent") had an
interest, the value of those assets, and the terms of the decedent’s will. The purpose of this
memorandum is to provide an overview of the steps necessary to settle an estate.

The Probate Estate
Assets Subject to Probate

The term “probate estate” or “estate” refers to those assets which are subject to
administration in the court-supervised probate proceeding. The probate estate includes only assets
which are titled in the decedent’s individual name at death. The probate estate does not include
assets which are titled in the name of a revocable trust, assets titled in joint names with another
person subject to a right of survivorship, or assets such as life insurance, annuities and IRAs which

are subject to a beneficiary designation appointing the item to a living beneficiary other than the
estate.

The Estate is a Separate Entity for Legal and Tax Purposes

The probate estate becomes a legal entity upon the entry of the probate court’s orders
opening the estate. If the decedent leaves no assets requiring probate, no estate will be opened,
and no such legal entity is created. Even if no probate is required, however, the person holding
the original will is required to place the will on deposit with the court so that it will be available
should probate assets later be discovered.

The probate estate is also a separate entity for tax purposes. Usually, a tax identification
number is requested and issued to the estate, although in some cases this may not be required.

The Will Governs Disposition of the Probate Estate

The will is the document which determines how the assets of the probate estate are
distributed. Florida law requires that all taxes, expenses of administration and claims be paid first.

After payment of such items, however, all remaining assets will be distributed according to the
terms of the will.

In the absence of a will, the assets of the decedent's probate estate pass according to the
Florida intestacy laws, which provide for distribution of the residue of the estate to various family

members.

The Personal Representative

The personal representative is the fiduciary responsible for administration of the probate
estate. The personal representative is nominated by the will, but has no authority to act on behalf
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