ESTATE AND TRUST SETTLEMENT BASICS

by STEVEN D. BERES
Florida Bar Board Certified Wills, Trusts & Estates Lawyer

The steps necessary to properly settle an estate or trust upon the death of a family member
or friend vary greatly and depend upon the assets in which the deceased person (“decedent”) had
an interest, the value of those assets, and the documents used to create the decedent’s estate
plan. Itisincreasingly common to utilize a living or revocable trust in order to avoid or minimize the
need for probate at death. In many cases, however, probate may be required in order to deal with
one or more assets which were not transferred to the trust.

The purpose of this memorandum is to provide an overview of the various legal entities
which may exist upon the death of a decedent who has created a revocable trust, how those
entities operate and interrelate, and the steps necessary to settle estates and trusts.

The Probate Estate

Assets Subject to Probate

The term “probate estate” or “estate” refers to those assets which are subject to
administration in the court-supervised probate proceeding. The probate estate includes only assets
which are titled in the decedent’s individual name at death. The probate estate does not include
assets which are titled in the name of a revocable trust, assets titled in joint names with another
person subject to a right of survivorship, or assets such as life insurance, annuities and IRAs which
are subject to a beneficiary designation appointing the item to a living beneficiary other than the
estate.

The Estate is a Separate Entity for Legal and Tax Purposes

The probate estate becomes a legal entity upon the entry of the probate court’s orders
opening the estate. If the decedent leaves no assets requiring probate, no estate will be opened,
and no such legal entity is created. Even if no probate is required, however, the person holding
the original will is required to place the will on deposit with the court so that it will be available
should probate assets later be discovered.

The probate estate is also a separate entity for tax purposes. Usually, a tax identification
number is requested and issued to the estate, although in some cases this may not be required.

The Will Governs Disposition of the Probate Estate

The will is the document which determines how the assets of the probate estate are
distributed. Florida law requires that all taxes, expenses of administration and claims be paid first.
After payment of such items, however, all remaining assets will be distributed according to the
terms of the will. Typically, where a revocable trust is created, the will provides that the remaining
assets of the estate, or "residue,” are to be added to the other assets of the revocable trust (or
“poured-over” into the revocable trust). The will may also provide that before distributing the
residue, any items of tangible personal property are to be distributed to family members.
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In the absence of a will, the assets of the decedent’s probate estate pass according to the
Florida intestacy laws, which provide for distribution of the residue of the estate to various family
members.

The Personal Representative

The personal representative is the fiduciary responsible for administration of the probate
estate. The personal representative is nominated by the will, but has no authority to act on behalf
of the estate until the will is admitted to probate and the personal representative is authorized to
act by the court. The personal representative’s authority to act on behalf of the estate is evidenced
by “letters of administration” issued by the court.

In general, the duties of the personal representative include (i) gathering, protecting, and
accounting for the assets of the probate estate, (ii) paying valid debts, expenses and taxes of the
estate, and (iii) distributing the assets of the probate estate to the persons or entity entitled to them.

To gain access to the assets of the estate, it is generally necessary for the personal
representative to provide certified copies of the letters of administration to the institution with control
of the particular asset, together with appropriate instructions and any forms required by that
institution. For instance, a bank account in the decedent’s sole name might be closed by a written
request of the personal representative which includes a certified copy of the letters of
administration.

The personal representative is entitled to a fee for services rendered to the estate. By
Florida Statute, the personal representative’s fee is based on the value of the probate estate as
finally determined for probate inventory purposes (plus all income earned on assets of the probate
estate during administration) and computed as follows:

J At the rate of 3% for the first $1 million.

. At the rate of 2.5% for the next $4 million.

. At the rate of 2% for the next $5 million.

. At the rate of 1.5% for all above $10 million.

If the value of the probate estate is $100,000 or more and there are two personal
representatives, each is entitled to a full fee; if there are more than three personal representatives
the total fee to which two would be entitled is to be divided among the personal representatives.
If the value of the probate estate is less than $100,000 and there is more than one personal
representative, the fee to which a single personal representative would be entitled is to be divided

among the personal representatives. The personal representative may waive the fee, if they desire
to do so.

Any fee taken by a personal representative is deductible by the estate for federal estate tax
purposes (if the estate is taxable as discussed further below) and is taxable to the personal
representative for income tax purposes.

The Probate Process, in Brief

Probate proceedings are administered within the probate division of the circuit court, and
representation by an attorney is required. The two most common forms of probate are summary
administration and formal administration. Summary administration is a simplified form of
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administration which may be used where the value of the assets subject to probate does not
exceed $75,000 or, alternatively, where the decedent has been dead over 2 years. In summary
administration, one petition is filed with the court, and the court completes the proceeding by
entering an order directing to whom the various assets of the estate are to be distributed. No
personal representative is appointed by the court in summary administration. Where the estate
does not qualify for summary administration, formal administration may be used.

The steps involved in the "formal administration" of an estate include: (i) proof of the
deceased's will and its admission to probate by the court; (i) entry of letters of administration as
described above; (iii) publishing and serving a notice of administration which advises creditors that
they must file their claims against the estate within 3 months; (iv) filing an inventory listing the
assets of the probate estate; (v) the personal representative's determination and payment of the
deceased's final bills, taxes and expenses of administration; (vi) the filing of a final accounting for
the estate; and, finally (vii) distribution of the remaining assets according to the will (or to family
members as provided by statute if there is no will).

If no complications arise, a simple formal administration can usually be completed in 6 to
8 months. In cases where a federal estate tax return is due, or where there is a will contest or
litigation concerning a creditor's claim, administration takes longer to complete; although
distribution of most of the estate may occur long before the estate is ready to be formally closed.
Once administration is complete, the court enters an order of discharge releasing the personal
representative from all further responsibility with regard to the estate.

Probate Deadlines

The following major deadlines concerning the administration of the estate should be noted:

Within 60 days from the
issuance of letters of
administration . . .

The personal representative must file an inventory listing the
assets of the estate with the court, and must file a preliminary
notice and report estimating the assets of the gross estate for
federal estate tax purposes with the Florida Department of
Revenue.

Although no statutory
deadline exists, the notice
of administration shall be
“promptly served” (usually
within 30 days of letters of
administration)...

Although no statutory
deadline exists, the notice
to creditors shall be
‘promptly published”
(usually within 30 days of
letters of administration)...

Within 3 months from the
first publication of the
notice to creditors...

The personal representative must promptly serve a copy of the
notice of administration on the decedent’s surviving spouse,
beneficiaries of the estate, the trustee of any trust held by the
decedent and any person entitled to exempt property.

A copy of the notice to creditors should be served on any known
creditors in order to close the period for those creditors to file
claims as soon as possible.

Creditors must file their claims against the estate (provided that
this deadline is extended until 30 days after service of the notice
on them, if later).
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Within 3 months after
service of the notice of
administration...

Within 4 months from the
first publication of the
notice to creditors...

Within 6 months of service
of the notice of administra-
tion or 2 years from death,
whichever is earlier...

Within 12 months from the

Any person served with a copy of the notice of administration
must file their objections to the probate of the will or the
qualification of the personal representative

The personal representative or any other person interested in the
estate may file an objection to any claim filed against the estate.

The surviving spouse must file an election if he or she chooses to
take an “elective share” equal to approximately 30% of the
probate estate, rather than the share provided by the will.

The pleadings to close the estate are to be filed, unless the court

issuance of letters of
administration...

grants an extension of time. This deadline is extended until 12
months after the federal estate tax return is due, however, if an
estate tax return is required.

The Revocable Trust
Assets of the Revocable Trust

Assets transferred to the trust during the decedent’s lifetime will be subject to the terms of
the trust and pass without probate at the decedent’s death. To determine whether an asset is held
by the trust, it is necessary to review the title documentation relating to the asset. For instance,
forreal property it would be necessary to review the most recent deed concerning the property, and
for brokerage or bank accounts it would be necessary to review the account agreement or
statement. If an asset has been transferred to the trust, the title will reflect the name of the trustee,
the name of the trust (if applicable) and the date of the trust agreement.

In addition to the assets held by the revocable trust at death, the trust may also receive
probate assets “poured-over” to the trust under the will.

The Trust is a Separate Entity for Legal and Tax Purposes

A revocable trust becomes a separate legal entity during the decedent’s life when assets
are transferred to the trust. Accordingly, in most cases the trust will already exist as a legal entity
upon the decedent’s death. No court action is required at the decedent's death to confirm the
existence of the trust or grant authority to the acting or successor trustee.

If the decedent acted as sole trustee or co-trustee of the trust, no separate income tax
returns would have been required for the trust during the decedent’s life. Upon the decedent’s
death, however, a tax identification number must be requested for the trust (if none was requested
prior to death), and the trustee would begin filing federal income tax returns for the trust.

The Trust Agreement Governs Disposition of Trust Assets

The trust agreement, including amendments through the date of death, is the document
which determines how the trust assets will ultimately be distributed.
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