DO YOU NEED A REVOCABLE TRUST?

by STEVEN D. BERES
Board Certified Wills, Trusts & Estates Lawyer

Pick up a Treasure Coast newspaper any weekend and you will likely find invitations to
three or more seminars at which an attorney, financial planner or some other estate planning
"expert" will speak about why you need a revocable trust. Some of these invitations foster the
popular misconception that having a revocable trust is always preferable to having a will, and will
eliminate unnecessary delay, expense and complication at your death.

While use of a revocable trust can have significant advantages, it is not the best approach
for everyone. You should consider not whether revocable trusts are "good" or "bad,"” but whether
creation of a revocable trust is the best estate planning technique for you.

What is a revocable trust?

A trust is a legal arrangement under which a "settlor" or "grantor" delivers property to a
“"trustee" who holds the property for the benefit of a "beneficiary." Most trusts are governed by a
written trust agreement which serves as instructions to the trustee concerning the administration
and distribution of the trust.

A "revocable," or "living," trust refers to a trust under which the settlor of the trust has
retained the power to revoke (cancel) and amend (change) the trust during his or her lifetime.
Once the settlor dies, however, the terms of the trust may no longer be changed. Typically, the
settlor is either the sole or primary beneficiary of the revocable trust during his or her lifetime and
also serves as sole trustee or a co-trustee of the trust. The revocable trust also provides for
disposition of the trust assets upon the settlor's death (either outright or in further trust), and in that
respect is similar to a will.

There is no consensus about how large your estate must be in order for you to benefit from
an estate plan which includes a revocable trust. However, if your estate is small or consists
primarily of non-investment type assets, the current cost and effort necessary to create the trust
may not be justified. In my opinion, if your estate is valued at $250,000 or more and a significant
portion of your assets are investment assets, orif you hold real property outside Florida, you should
at least consider creating a revocable trust.

Two steps are important to the effective use of a revocable trust. First, the trust agreement
must be carefully drafted and executed by the settlor and trustee. Second, assets must be retitled
from the settlor's individual name into the name of the trust. Only assets which are properly retitled
will be available to the trustee and avoid probate at the settlor's death.

Where a revocable trust is used it is advisable for the settlor to also execute a companion
will, sometimes referred to as a "pour-over" will. This will provides that any assets held in the
settlor's individual name at death are to be added to the revocable trust at that time. Such a will
is necessary in order to give the estate plan effect should the settlor die before completing the
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